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This paper discusses the mandate of the Property Assessment Appeal Board (the Board) and proposes changes to its processes for management and resolution of commercial and industrial appeals. 

Background 

In 1998, the Assessment Act was amended enabling the Board to enact new Rules of Practice and Procedure designed to provide more effective appeal management, increase the number of appeals resolved annually, increase the number of appeals resolved without a hearing, and reduce the backlog.  These changes included a new appeal management system, requiring parties to take certain steps with consequences for non-compliance, and to participate in alternate dispute resolution processes.  The new processes were effective, significantly reducing within two years the backlog of appeals. 

Since 1998, the Board has annually consulted with its stakeholders in an effort to continually improve the effectiveness and efficiency of the appeal system.

Every year since 2000, the Board has increased the number of resolutions and reduced the number of days spent in hearings.  Unfortunately, the number of appeals filed each year has also increased.  The number of appeals filed each year in the last four years has been greater than the number of appeals resolved despite increasing resolution rates, with the consequence that the Board is facing an increase in the number of outstanding appeals.

The outstanding appeals are almost exclusively comprised of commercial and industrial appeals.  The Board is completing virtually all of the residential, farm and recreational property appeals within a year, with the majority of those appeals being completed prior to December 31.  The Board intends to continue the approach adopted last year to the management and resolution of residential farm and recreational property appeals. 

The Board’s concern about outstanding commercial and industrial appeals prompted another round of consultation with members of the assessment community to receive feedback and seek advice on how to change our processes to increase the appeal resolution rate.  In February 2005, the Board met with assessors and agents representing commercial and industrial taxpayers to seek their opinions about what has worked or not worked in the past, their suggestions for improving the process, and their comments on various ideas.

Feedback

Both assessors and agents provided feedback that the appeal management process either took too long, was too onerous, or both.  Assessors expressed concern about not knowing the appellant’s issues early enough, not knowing what the agent is suggesting is wrong with the assessment, and having issues change over time.  Agents expressed concern about the appeal management process leading to extensive and onerous information requests that go beyond what is necessary to resolve the appeal issues or are used to delay the process.  Both sides expressed frustration about lack of closure on issues, each accusing the other of continually raising new issues, and the Board of lengthening the process by failing to enforce closure on issues.   Both sides felt the other was using the Board’s processes as a “fishing expedition” to obtain information.  Both sides expressed concern that the Board does not enforce its orders and is inconsistent in some of its practices.

This feedback and the increasing number of appeals have caused us to review our processes and our legislative mandate. The ideas and proposals put forward in this discussion paper are the outcome of that review.   They represent a significant departure from previous practices and reflect the feedback received from the assessment community.

Putting the Appeal Board in Context: The Assessment System 
The Assessment Act  (the Act) provides for an annual assessment roll for the purpose of levying property taxes by local governments and other taxing jurisdictions in the following calendar year.  The assessor is required by December 31 in each year to establish the roll by assessing land and improvements at their actual value as of the previous July 1 and in their condition as of the previous October 31. 

Section 19(2) of the Act provides that the assessor must determine the actual value of land and improvements and must enter the actual value on the assessment roll.  For the purpose of setting the annual roll and determining actual value for assessment purposes BC Assessment uses a mass appraisal approach that involves the collection and analysis of market data to generate through computer modeling an estimate of value. BCA maintains a data base, analyses that data and applies it to the individual characteristics of each property to determine market value. 

The Act provides for a two level appeal process:  the first level being the Property Assessment Review Panels and the second level being the Board.   The Review Panels are established to hear complaints against the roll from early February to March 16 in each year.  The Review Panels receive upwards of 20,000 complaints annually which they are required to dispose of in a very short time frame.  The Review Panels provide an effective mechanism for correcting obvious errors in the roll and provide very expedited and summary adjudication of other disputes.  The Review Panels are not well equipped to deal with complex appeals.   They do provide an effective filter for the majority of complaints against the roll however, given that the Board only receives approximately 1,500 appeals annually of the 20,000 complaints initially filed with the Review Panels.  

Appeals to the Board from decisions of the Review Panel must be filed by April 30 each year.  The Board is not subject to the same time constraints as the Review Panels in that there is no legislative deadline on the completion of appeals.  The Board Members consist of qualified appraisers, lawyers, and other individuals with the professional skills and competencies to deal with more complex appeals.  The Board provides a more formal appeal process that can and does spend more time with investigation and adjudication or other forms of dispute resolution. 

The purpose of the appeal system is to provide a final check on the roll to determine whether there is evidence to support the roll or evidence to support a change to the roll based on enumerated grounds.  This check must be effective and fair, but also efficient and timely in the context of an annual roll.

The Board’s Role as an Administrative Tribunal

One of the rationales for establishing an administrative tribunal to provide for the adjudication of appeals in a statutory regime is to be able to have a system that is quicker, more efficient, less costly, and less legalistic than the courts.  While the Board has made great strides in providing effective appeal management and alternative dispute resolution models, it is still subject to criticism that the appeal process may take too long and may be too complex, onerous, and costly. 

The enactment of the Administrative Tribunals Act (the ATA) and the application of many of its provisions to the Board, reinforces the notion that an administrative tribunal generally, and the Board in particular, is an alternative to the courts and ought to adopt practices and procedures appropriate to their own circumstances for the just and efficient resolution of appeals.  The powers provided by the ATA, most of which have applied to the Board since the revisions to the Assessment Act in 1998, enable the Board to provide creative and flexible approaches to the resolution of disputes that are appropriate to its legislative context and to the nature of the disputes.

The Board’s processes must remain flexible to deal with the wide variety of appeals that come before it.  While the Board has the ability to craft appeal management and resolution processes to fit the needs of different types of appeals, we believe it is important to try and treat similar types of appeals in a similar manner. 

The Board’s Legislative Mandate
It is often said that the Board is inquisitorial and has a duty to ensure the accuracy of the roll.  That view of the Board’s mandate has informed much of our approach and processes.  But is it accurate?

The Board’s jurisdiction is established in section 43(2) of the Assessment Act as follows:  


The Board has jurisdiction to determine

a) appeals from decisions of the review panels under Part 4 or from omissions or refusals by them to adjudicate complaints under section 33(1),

b) appeals from the rates prescribed by the commissioner under section 21…

To perform its mandate to determine appeals from decisions, omissions or refusals of the review panels, or appeals of commissioner’s rates, the Board is given various duties and powers.  A duty is something that the Board must do, and a power is something that the Board can do.  The Board has discretion with respect to the exercise of any power, but no discretion with respect to the performance of a duty.

The Assessment Act and the sections of the ATA that apply to the Board, together provide the legislative framework for the Board’s operations, and set out the duties and powers of the Board.  Most of the duties and powers are procedural in nature, for example the duty to promptly provide notice of an appeal to certain persons
 and the power to make rules.

The only substantive duty, beyond the duty to hear appeals implied by the jurisdiction established in section 43(2) of the Act, is the duty found in section 57(1)(b) of the Act to consider the total assessed value of land and improvements when considering whether land or improvements are assessed at actual value.  

The significant powers of a substantive nature are found in sections 57(1)(a), 57(3), and 57(4) of the Assessment Act.  Section 57(1)(a) provides that the Board may reopen the whole question of the property’s assessment to ensure accuracy and that assessments are at actual value applied in a consistent manner in the municipality or rural area.  Section 57(3) provides that under certain circumstances, the Board may add another property to an appeal, and section 57(4) provides that under certain circumstances, the Board may order the commissioner to reassess at actual value land and improvements in all or part of a municipality or rural area whether or not they are the subject of the appeal.

The power to reopen the whole question of a property’s assessment to ensure accuracy and that the assessments are at actual value applied in a consistent manner in the municipality or rural area is just that: a power, not a duty.  It is discretionary, not mandatory.  The Board is not required to reopen the whole question of a property’s assessment to ensure accuracy, but it may.  The Act does not impose a duty on the Board to ensure the assessment is at actual value or that it is equitable, but provides a discretionary power to ensure these things.

The Board’s processes are inquisitorial, as opposed to adversarial,
 but an inquisitorial process does not equate to a duty to inquire. Where an appeal is not withdrawn or abandoned, the board must make a decision based on evidence,
 but the Board may permit the withdrawal of an appeal over the objection of the other party.
  The requirement to make a decision based on evidence does not prevent the Board from abandoning an inquiry by accepting a withdrawal.  Nor does it prevent the Board from dismissing an appeal, or from adjudicating an appeal without further submissions from a party for failure to comply with the Board’s rules or an order of the Board.
 

Cases indicating the Board has a “duty to determine actual value”,
 were decided under different legislative provisions.  The legislation then in force provided that “the board shall take evidence with respect to and determine the assessment of, both land and improvements.”
  Even while calling it a duty, however, and in the face of language then in force requiring the board to take evidence, the courts clearly acknowledged that the Board had a discretion to proceed with or abandon an inquiry to determine actual value.  

That the Board has a discretionary power to determine actual value, and not a duty is even more evident under the current legislative regime.   The current legislation does not say that the board must hear evidence or must determine actual value.   Not only does the legislation express the power to determine actual value in discretionary terms through the use of the word “may”, but it also clearly gives the Board the power to end its inquiry by simply dismissing an appeal for failure to comply with the rules or an order of the board, or to proceed with its inquiry on limited terms.  

The Board’s jurisdiction is to hear appeals.
  The Board has the power to control its own processes and make rules to facilitate the just and timely resolution of appeals.
 The purpose of the Board’s rules and processes, therefore, is to facilitate the just and timely resolution of appeals.  Based on this legislative framework, the Board’s principal duty is to ensure the just and timely resolution of appeals. 

How does the Board fulfil this duty to ensure the just and timely resolution of appeals in the context of an inquisitorial process that provides discretionary power to reopen the whole question of a property’s assessment? 

The duty to provide for the just and timely resolution of appeals

In the context of an annual assessment system, the duty to provide for the just and timely resolution of appeals requires providing processes to facilitate the resolution of as many appeals as possible, ideally before the next annual roll must be produced, but at least within a year of filing. Appeals outstanding beyond this time create uncertainty for taxing jurisdictions and taxpayers.  It is not realistic to expect that all appeals can be resolved within a year, particularly all commercial and industrial appeals given their complexity and the necessity to hold some appeals contingent upon the resolution of other appeals or court processes.  The Board’s current processes, however, have only enabled us to resolve between 54% to 65% of current year appeals by December 31(with that percentage shrinking recently with the increased volume of appeals) or  approximately 70% of current year appeals within one year of filing.

What is slowing the process down? The appeal management and resolution process may have slowed down because the Board has either assumed it had a duty to reopen the whole question of a property’s assessment to ensure accuracy in every case, and a duty to ensure assessments were at actual value and equitable rather than a discretion, or because it has been too quick to exercise its discretion and has not properly considered what the threshold should be before exercising that discretion.

The discretion in section 57(1)(a)
The discretionary power under section 57(1)(a) may be used by the Board to add issues to an appeal beyond those raised by an appellant, either on the Board’s own initiative or at the request of the respondent.
  It may be used to allow an appellant to add additional issues to an appeal later in the proceedings.
  It may be used by the Board to refuse to permit the withdrawal of an appeal
 or to permit a withdrawal over the objection of the other party.
 

The Board must exercise its discretion judicially.  The Board must not fetter its discretion through the blind application of policy, but must exercise its discretion upon proper consideration of all of the relevant circumstances in any particular case.

In considering whether to add an issue to an appeal, the Board may consider various factors including the timing of the request, the nature of the issue or alleged error in the roll, the magnitude of the error, the reason for the error, whether adding the issue will lengthen the proceedings and delay resolution of the appeal, whether the issue is of a precedential nature that may affect other properties, and the prejudice to the parties.
 

If the goal of resolving most appeals within a year is to be achieved, we suggest that the Board must change its approach to appeal management by recognizing that the powers in section 57(1)(a) are discretionary and by considering higher thresholds for the exercise of that discretion. 

Other powers to facilitate the just and timely resolution of appeals

The Board has the power to control its own processes and to make rules to facilitate the just and timely resolution of appeals.  It has other powers set out in the Assessment Act and the Administrative Tribunals Act also intended to enable the Board to provide effective appeal management and dispute resolution processes.  Among those powers are the ability to enforce its rules and orders through the application of consequences for non-compliance.  These consequences include the power to award costs
 and the power to dismiss an appeal or to proceed with an appeal and limit the participation of a party.

Both assessors and agents have provided feedback that the Board should enforce its orders more consistently by applying consequences for non-compliance.  Both sides recommended the Board be less willing to extend deadlines for the identification of issues or the production of documents. 

Section 18 of the ATA provides:

If a party fails to comply with an order of the tribunal or with the rules of practice and procedure of the tribunal, including any time limits specified for taking any actions, the tribunal, after giving notice to that party, may do one or more of the following:

a) schedule a written, electronic or oral hearing;

b) continue with the application and make a decision based on the information before it, with or without providing an opportunity for submissions;

c) dismiss the application.

This provision can serve as the primary mechanism for encouraging parties to comply with the Board’s rules and orders.  For an appellant, the consequence of failing to comply with a Board order may be dismissal of the appeal.  For a respondent, the consequence may be that the Board proceeds to adjudicate the appeal without further opportunity for submission from the respondent. 

Proposal for New Appeal Management Process

In developing the proposal that follows for the management of commercial and industrial appeals, we have considered the legislative mandate of the Board, its duties and powers, the role and function of administrative tribunals generally, and the feedback from assessors and agents on the Board’s processes.  In the application of the proposed new process, the Board proposes to raise the threshold for exercising its discretion under section 57(1)(a) and to more consistently use its power to apply consequences for failure to comply with Board orders.   We believe this approach will make the appeal process less complex and onerous and enable the Board to more efficiently and effectively provide for the just and timely resolution of appeals in the context of an annual roll.  We believe this approach is in keeping with the legal framework establishing the Board’s mandate, duties, and powers.

Initial AMC

We propose to continue the approach adopted last year of scheduling commercial and industrial appeals for an appeal management conference (AMC) early in the appeal season.  The AMC will either be by telephone, or where a particular agent or owner has a sufficient number of appeals in one area, in person to deal with a group of appeals.

The principal purpose of this initial AMC is for triage:

· to identify early on which appeals the agent knows will not be proceeded with, 

· to identify which appeals are known and agreed by both parties to be easily resolvable, and

· to identify which appeals will require more work.

In preparation for this initial AMC:

· the Assessor is expected to have provided the agent with a copy of the Property Valuation Summary (PVS) or equivalent for the subject property, and

· both parties are expected to have reviewed their files for the purpose of initial triage (identifying which appeals can be withdrawn or resolved easily) and initial identification of issues.

Both parties are expected to co-operate and be reasonable in this process by identifying those appeals where the issues may have already been identified and that are readily resolvable.

For the rest of the appeals, which will likely be the majority of agent filed commercial and industrial appeals, the Board proposes to require the parties to engage in a process to identify and narrow the issues and lead to issue closure, and to provide better information with respect to a party’s position on the issues and the support and rational for that position.

Statement of Issues, Evidence and Analysis with Recommendation

The Board proposes to issue Orders requiring the parties to provide a written statement clearly:

· identifying the issues in the appeal;

· providing a summary of the evidence and analysis relied on in support of each issue, and

· providing a without prejudice recommendation for the amendment or confirmation of the roll.
 

The Board will require the appellant to produce their statement first by a certain date and the assessor to respond also by a certain date, with consequences for both parties for non-compliance. Where there are significant numbers of appeals, the Board will expect to spread out these production dates while bringing some closure to this process by mid summer to early fall.

The Appellant’s Statement

The appellant’s statement should clearly identify all of the appellant’s issues and give the assessor (and the Board) a clear and complete sense of what the appellant says is wrong with the assessment and why.  It should fully identify the appellant’s issues and concerns with the assessment and must include:

1. Summary of evidence and analysis – The Appellant is expected to provide some evidence to support their position on each issue.  If the issue is economic rent, the appellant is expected to provide a summary of leases and some analysis to support their conclusion of economic rent.  If the issue is that the assessor has applied an incorrect capitalization rate, the appellant is expected to provide a summary of sales with some analysis to support their conclusion on cap rate.

If the issue is equity, the appellant is expected to identify the properties they are concerned the subject has not been assessed equitably in relation to, and to provide some explanation for the concern.  This may be done by comparing an appropriate per unit value of comparable assessments to the per unit assessed value of the subject or by some other comparison of the assessed values of comparable properties.  This analysis should be done from the publicly available roll.  Included with a summary analysis on equity, the appellant may ask the assessor to produce copies of the PVS’s for the property’s referred to, but we propose that the Board will no longer require the production of PVS’s on other property’s without some evidence or analysis supporting the position that the assessment of the subject is inequitable in relation to similar properties.

The Board is not, at this stage of the proceeding assessing whether there is sufficient evidence to support the appellant’s case or whether the evidence is persuasive, only that there is some evidence to indicate an error in the roll or inequity.  The appellant is not expected at this stage to produce all of the evidence intended to be relied on at a hearing of the appeal.

2. Documents in support – Where not already provided to the assessor, the appellant is expected to produce along with their statement of issues, evidence and analysis, copies of documents relating to the subject property that are relevant to the issues raised.

For example, if the property is valued using an income approach and the various components of the income approach are in issue, the income and expense statements for the last three years, rent rolls as of July 1 and October 31 of the previous year, and lease summaries or abstracts for new leases within one year of the valuation date are relevant to issues in the appeal.  If the issue is that the economic rent used by the assessor is incorrect, the rent rolls and new leases are relevant.   If the issue is something else, such as that the assessor has used the incorrect square footage or not adjusted for contamination, the appellant is expected to provide any documents to support this issue.  Unless income and expense statements, rent rolls and new leases are relevant to an issue raised by the appellant, the appellant is not expected to automatically produce these documents as the Board has required in previous years.

3.
Without prejudice recommendation for the amendment of the roll  - The appellant must provide a recommended resolution.

If an appellant fails to comply with an order to produce the statement, or if the statement is non-compliant in any way (for example, it does not provide some evidence and analysis in support of the issues) the Board will assess for consequences including whether the appeal should be dismissed pursuant to section 18 of the Administrative Tribunals Act.  

The Assessor’s Statement

Unless as a consequence of the appellant’s statement and resulting discussions the parties agree to a joint recommendation or withdrawal for the resolution of the appeal, in response to the appellant’s statement, the assessor must also file a statement of issues, evidence and analysis including their without prejudice recommendation for the amendment or confirmation of the roll.  The assessor will be expected to respond to the issues raised by the appellant, and where the assessor takes a different view than the appellant on any issue, to similarly provide a summary of evidence and analysis in support of their view.  This summary is, likewise, expected to provide some evidence to support the assessor’s position on each issue; it is not expected to provide all the evidence the assessor intends to rely on at a hearing.

The assessor will be expected to raise their own issues (if any) and to provide a summary of evidence and analysis in support of their view on those issues.  Given that the assessor has a duty to determine actual value for the purposes of completing the roll,
 it is not expected that the assessor will take issue with their own work other than in exceptional circumstances.  If the assessor is of the view that there is an error in the roll, it is expected that the assessor will pursue the remedies available through the Review Panel to have the error corrected.  If the assessor is dissatisfied with a decision of a Review Panel, it is expected that the assessor will file their own appeal.  By raising additional issues beyond those raised by the appellant, the assessor is asking the Board to exercise its discretionary power to reopen the whole question of the property’s assessment to ensure accuracy.  The Board will need to consider the criteria for the exercise of this discretion and may decide, in the context of any particular appeal, that it will not reopen the whole question of the property’s assessment to ensure accuracy but will simply continue towards resolution of the initial issues raised in the appeal.  As discussed earlier, the Board suggests that it should not be as quick to exercise this discretion as it has in the past.  The Board may more effectively and efficiently be able to serve its principal mandate to provide for the just and timely resolution of appeals if it does not exercise this discretionary power on a regular or frequent basis.

The assessor’s statement should fully respond to the appellant’s issues and concerns, and give the appellant (and the Board) a clear and complete sense, where the assessor disagrees with the appellant, of what the assessor says is wrong with the appellant’s analysis of the assessment and why.  If the assessor wishes to add additional issues to the appeal, the statement must fully identify those additional issues and provide some evidence to support each issue.

The assessor must include a without prejudice recommendation for either confirmation or amendment of the roll.

If an assessor fails to comply with an order to produce the statement, or if the statement is non-compliant in any way, the Board will assess for consequences including whether the Board should proceed with the appeal, including adjudication of the appeal on the basis of the information before it without further opportunity for submissions by the assessor pursuant to section 18 of the Administrative Tribunals Act.  

Practice Directives

Neither party is expected at this stage of the process to provide a formal appraisal report.  The Board proposes to issue Practice Directives pursuant to section 12 of the Administrative Tribunals Act to provide the community with some direction on the content of these statements. Practice Directives should relieve professional appraisers of any concerns about obligations established by their professional organizations for the provision of appraisal reports.  This process, in the Board’s view, is a step towards the resolution of an appeal and not an appraisal assignment.  The Board does not require, and is not expecting, appraisal reports for the purpose of this step in the process.

With or Without Prejudice

The Board proposes that the identification of issues portion of this process is with prejudice in that it is intended to require parties to fully identify all issues and provide some closure on the issues.  Closure on the issues will provide the parameters for the production of further information in that any applications and orders for production should be for information that is relevant to an issue in the appeal.  The recommendation for the amendment/confirmation of the roll is without prejudice in that as the matter proceeds, and more information may become available the parties may change their recommendations.  The opinion of value eventually provided in an appraisal report produced for hearing may be different than the recommendation for the resolution of the appeal.

Next Steps

Some appeals should resolve prior to completing the exchange of statements.  An appellant may consider their position and decide not to proceed.   The assessor may look at the appellant’s statement and decide it has some merit, the parties may have discussions, and they may agree to a joint recommendation for the amendment of the roll.  If the exchange of statements does not result in resolution, the Board may convene another AMC to determine next steps.  The Board may have to determine whether to exercise its discretion to proceed on any issue.  Next steps may include a Settlement Conference and/or a hearing either by way of written submission or in person.  If the appeal proceeds to a Settlement Conference or hearing the parties can expect to produce more evidence in support of their positions.  As is the current practice, the parties will be required to produce all of the documents and reports they intend to rely on in advance of any hearing. 

Conclusion

The Board proposes three shifts to its approach to the management and resolution of appeals

· a different approach to the exercise of its discretionary power under section 57(1)(a),

· orders for the provision of statements of issues, evidence, analysis and recommendations for the amendment or confirmation of the roll, and

· a willingness by the Board to enforce its orders using the powers provided in section 18 of the ATA.

We believe this approach is in keeping with the actual mandate of the Board, the Board’s role as an administrative tribunal, and the annual assessment scheme.   We anticipate that this approach to the management and resolution of appeals will enable the Board to complete considerably more appeals within a year of filing, creating more certainty for taxpayers and taxing jurisdictions.  It should reduce the cost of the appeal system for the parties and the Board in many cases and should significantly reduce the time from filing to resolution for most appeals.  It should address the major concerns expressed by the community with respect to delay principally caused by the lack of closure on issues and extensive and onerous discovery processes.

The Board invites your comments on the suggestions in this paper and looks forward to further dialogue with the community before the beginning of the 2005 appeal season.  We encourage your participation at the Continuing Legal Education seminar on Real Property Assessment  on April 21, 2005 at the Terminal City Club in Vancouver.
  Included in this event is a Board forum for discussion of the Board’s processes and the ideas expressed in this paper.  We welcome your comments on the ideas in this paper as well as your comments and suggestions with respect to any of the Board’s practices and procedures either in person during the forum on April 21, 2005, or in writing at any time.

APPENDIX A

RESIDENTIAL, FARM, AND RECREATIONAL PROPERTY APPEALS

Spring 2004

Commencing with the 2004 appeal season, the Board will change its processes for residential, farm, and recreational property appeals.  The Board’s goal is to resolve as many of these appeals as possible without a hearing, and when a hearing is required, to provide a simplified and more cost effective hearing process for all parties involved.

Reasons for change in approach:

· The current process for the resolution of residential appeals involving formal in person hearings is not proportionate to the tax dollars in issue.

· Where a hearing is required, considerably more resources go into hearing and deciding a residential appeal than is ever at issue in terms of the tax dollars at stake.  This includes the cost for those appealing (appellants), BC Assessment, and the Board, to prepare for and attend a hearing.

· During the past couple of appeal seasons, the Board has found pro-active appeal management to be an effective tool for resolving most residential, farm, and recreational property appeals without a hearing and at minimal cost to all parties and the Board.  This approach has been most effective when the parties were willing and able to discuss their potential evidence during the telephone Appeal Management Conferences (AMC’s).

· The Board has significantly increased the resolution rate for residential, farm, and recreational property appeals without a hearing, but is of the view that these rates can be improved further.

· Many residential, farm, and recreational property appellants have commented that the hearing process is too formal.

· Many appellants are simply seeking more information about how their property has been assessed and are more concerned about understanding what the assessor has done than in providing their own evidence of value.

Approach to Residential, Farm, and Recreational Property Appeals in 2004:

This approach is for appeals of single family residential property, recreational residential property, vacant residential land (unless the issues are more complicated), and farm land.

The Board will hold a telephone AMC for every appeal.  The parties will be asked to be prepared to discuss their potential evidence at the AMC and the appeal manager will endeavour to have the parties resolve the appeal or commit to discussions that may lead to resolution.  The appeal manager may offer non-binding evaluations of the merits of an appeal with a view to assisting the parties with resolution.  

Residential, farm, and recreational property appeals may be heard by way of written submission or informal oral hearing with written submissions. Given the costs associated with in person hearings, most appeals will be heard by way of written submission only.  Hearing dates and dates for production of submissions will be set at the AMC.  Reasons for setting an appeal for an in person hearing include language or literacy difficulties, factual disputes (particularly in farm appeals), and credibility issues.  

The appeal manager will have discretion around scheduling and the method of hearing an appeal.  Criteria for making a decision to schedule more time for a residential, farm or recreational property hearing, or to treat an appeal more formally may include:

· More complicated issues 

· The nature of the evidence that will be produced

· Group appeals

Written Submission Approach

When hearings are conducted by written submission, the appeal manager will set dates for the production of evidence and submissions (including documents and written reasons and argument to support a party’s position).   In most cases, the appeal manager will set the same date for both the appellant and the Assessor to provide evidence and submissions to the Board and to each other.  In addition, there will usually be a second date for each party to provide any response or reply to the submissions made by the other party.  The appeal manager may set dates for staggered production at his or her discretion.

A Board member will review and consider the written submissions and provide a written decision.  The Board member may ask the parties to attend a telephone conference call to speak to their submissions or respond to questions.

In Person Hearing Approach 
When in person hearings are held, they will be simplified and held in an informal setting.  Most hearings will be scheduled for a maximum of 1 ½ hours although it is expected that most hearings will be completed in less than one hour.

The parties will be expected to file submissions in advance in writing, including any documentary evidence.  The panel member hearing the appeal will review all documents and submissions before the hearing.  Both parties will up to 20 minutes or so to summarize their evidence and argument.  The panel member may ask questions of the parties.  The parties may also ask questions of the other party to better understand or clarify the other’s position, but formal cross-examination will not generally be necessary or permitted. The hearing will be mostly in the nature of dialogue and submissions with reference to the written material already filed.  There will be no need for the parties to read through the written material – only hit the highlights and summarize. 

Normally, residential, farm, and recreational property hearings will not be recorded by a recording secretary and no transcript of the hearing will be available.  The panel chair may record the hearing for their own use for reviewing the evidence and submissions, and for preparing their decision.  Parties may make their own recording of the hearing at the discretion of the panel chair but it will not be an “official” recording.

The panel will render a written decision.  While still providing reasons for decision, the written decision will usually be short and simple. 

APPENDIX B

DRAFT - Proposed amendment to Rules 13, 14 and 15 of the Board’s Rules of Practice and Procedure

Appeal Management Procedures
13.
At any time after receiving a notice of appeal, on the written application of a party or on the board’s own initiative, the board may require the parties to

(a)
provide information on the issues and the property under appeal;

(b)
prepare and produce statements of issues, evidence and analysis;

(c)
attend an appeal management conference; and

(d)
attend a settlement conference.

Statements of Issues, Evidence and Analysis
14.
(1)
A statement of issues, evidence and analysis must be in writing and must contain

(a) details and particulars of all of the party’s issues in an appeal;

(b) a summary of evidence that may be relied on in support of a party’s position on each issue;

(c) a summary analysis of the evidence;

(d) a summary analysis of legal principles, if any; and

(e) a without prejudice recommendation for the amendment or confirmation of the roll.

(2) The board may make directions with respect to the information to be included in a statement.

(3) The Board may require that a statement be prepared and produced to the board and to the other party or parties within a specified time.

(4) The copy of the statement delivered to the other parties must be accompanied by copies of any documents relating to the property that is the subject of the appeal that are relevant to an issue identified in the statement unless

(a) the documents have been previously produced to the other parties;

(b) the documents originated from the other party;

(c) the documents are not in the party’s possession or control; or

(d) the board otherwise orders.

(5) The board may make directions requiring responses to the statement to be prepared and produced to the board and to the other parties within a specified time.
(6) The panel designated to hear an appeal will not be privy to any without prejudice recommendation produced under this Rule.
Appeal Management Conferences

15.
(1)
The board may direct that an appeal management conference be held in person, by telephone conference or by some other method and be conducted by a member or the registrar.  

(2)
The member or registrar presiding at an appeal management conference may make any order considered appropriate for the efficient conduct of the appeal and, without limitation, may

(a) …

(l) require the parties to produce statements of issues, evidence and analysis;

(m) …

APPENDIX C

Appeal filed


Assigned to Appeal manager


AMC scheduled


 (in person or phone)

(indiv or group)

May                                                               AMC 

(Assessor’s expectations – PVS , review file id what’s missing

Appellant’s expectations –  id issues, provide income/expense stmts, leases, rent rolls where relevant

Both parties – bring files and information, be prepared to triage)           WD’s, Recs

Orders for Statements of issues, Evidence and Analysis

June/July                                     Appellant’s Statement – not rec’d –  dismiss (s.18 Order)







      WD’s, Rec’s
July/Aug                                 Assessor’s Statement– not received – assess for consequence

 incl adjudication (s. 18 order)


Aug/Sept                                                     Follow up           WD’s, Recs

                

Aug/Sept/Oct/Nov                                       Next steps 

                                              (AMC/Settlement Conference/hearings)                WD’s, Rec’s


Sept/Oct/Nov/Dec                                Decisions following hearings

APPENDIX D

DRAFT - March 2005
PRACTICE DIRECTIVE NO. 1

Statements of Issues, Evidence and Analysis
Purpose
This Practice Directive is to provide guidance for professional appraisers with respect to the content of Statements of Issues, Evidence and Analysis ordered to be produced under Rule 14 of the Board’s Rules of Practice and Procedure.

Guideline
The purpose of a Statement of issues Evidence and Analysis (Statement) is to give the other party and the Board a clear sense of the issues and why a party takes a particular view of any issue, and the requested disposition of the appeal.  If actual value or any component of actual value is in issue in the appeal, the parties are not required or expected to produce appraisal reports at this stage of the proceeding.

The Statement must include a without prejudice recommendation for the amendment or confirmation of the roll to indicate specifically what the party is seeking in the appeal.  The purpose of the recommendation is not to provide an opinion of market value but to request a particular disposition of the appeal.  The recommendation is without prejudice in that as the appeal proceeds the parties may change their recommendations.  The opinion of value eventually provided in an appraisal report produced for a hearing may be different than the recommendation for the resolution of the appeal.


The summary of evidence may be in brief descriptive form and, other than as outlined below, need not contain copies of actual evidentiary documents.


A party must include with the copy of the Statement delivered to the other parties, copies of any documents relating to the property that is the subject of the appeal that are relevant to an issue identified in the Statement unless those documents have already been produced to the other party, the documents originated with the other party, the documents are not in the party’s possession or control, or the board otherwise orders.   Unless otherwise ordered, the Board does not require copies of any documents at this stage of the appeal.

For the Board

Cheryl Vickers, Chair
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� Section 70 of the Assessment Act, RSBC 1979, chapter 21 in force at the time provided: An appeal under this part shall be deemed to be in respect of both land and improvements and, at the request of a party to the appeal, the board shall take evidence with respect to, and determine the assessment of, both land and improvements in accordance with section 69.  





Section 69 provided in part: 


In an appeal under this Act the board has and may exercise with reference to the subject matter of the appeal, all the powers of the Court of Revision, and without restricting the generality of the foregoing, the board may determine, and make an order accordingly,


a)	whether or not the land or improvements, or both, have been valued at  too high or too low an amount;…





� Assessment Act, section 43(2).





� ATA, section 11.


�  St. Helen’s Hotel (Vancouver) Ltd. v. Assessor of Area #09 – Vancouver (1984), Stated Case 189 SCBC.  See also: Fletcher Challenge Canada Limited v. Area #04, 2000 PAABBC 20002667.





�  Area #11, et al v. TSI Terminal Systems Inc., et al, 2004 PAABBC 20042416.





�  Quintette, supra; Timberwest Forest, et al v. Area #06, 2005 PAABBC 20042518.





�  Captains Enterprises, supra.





�   Fletcher Challenge and TSI, supra; Elk Falls Pulp et al v. Area #06, 2005 PAABBC 20042697.





�  Assessment Act, section 60.





�  ATA, section 18.


� See Appendix B for a proposed draft Rule for this purpose.





� See Appendix C for a flow chart diagram of the proposed process.


�   Assessment Act, section 19(2).


� Appendix D provides a Draft Practice Directive


�  Find a link to the program brochure on the Board’s website at � HYPERLINK http://www.assessmentappeal.bc.ca ��www.assessmentappeal.bc.ca� or call CLE at  604-893-2121 to register. 
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